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CURRENT DECISIONS 

Administrative Law — Findings of Fact — Conclusiveness of Administrative 
Determination. — The Secretary of Agriculture, under authority of the "Meat 
Inspection" Act of June 30, 1906, promulgated a regulation prohibiting in inter- 
state commerce the use of cereal in excess of two per cent, in "sausage," and 
requiring the presence of cereal to be stated on the label. The purpose was to 
prevent deception of the public, a purpose within the purview of the Act of 
Congress. The appellee, a sausage manufacturer, sought to enjoin the enforce- 
ment of the regulation on the ground that sausage containing more than two 
per cent, cereal, as did that manufactured by him, was wholesome and healthful, 
and that the use of the word "sausage" in his products was not deceptive. 
Held, that the injunction would not be granted. Houston et al. v. St. Louis 
Independent Packing Co. (Apr. 14, 1919) U. S. Sup. Ct. Oct. Term, 1918. 

Admitting the wholesome nature of appellee's product, it was still apparent 
that the inclusion of unnamed ingredients, such as cereals, might make the 
term "sausage" deceptive to the uninstructed consumer. Whether it was thus 
deceptive was a question of fact, the determination of which, in the absence of 
bad faith or excess of delegated authority, was within the exclusive discretion 
of the Secretary of Agriculture, an adminstrative officer, and was not reviewable 
by the courts, provided there was substantial evidence to sustain the finding of 
fact. That there was such evidence was apparent in this case. For a similar 
legal doctrine applied to the findings of other executive officers, see Decatur v. 
Paulding (1840, U. S.) 14 Pet. 497 (Secretary of the Navy) ; Gaines v. 
Thompson (1868, U. S.) 7 Wall. 347 (Secretary of the Interior) ; Bates & 
Guild Co. v. Payne (1904) 194 U. S. 106, 24 Sup. Ct. 595 (Postmaster General) ; 
Zakonaite v. Wolf (1912) 226 U. S. 272, 33 Sup. Ct. 31 (Secretary of Commerce). 

Bills and Notes — Payee as Holder in Due Course — Effect of N. I. L. — By 
the fraud of the maker the defendant was induced to endorse a note for 
accommodation. The plaintiff took the note for value and without notice of 
any irregularity. He was compelled to take up the note at maturity, sued the 
defendant endorser and obtained judgment. Held, that the judgment was 
correct. Johnston v. Knipe (1918, Pa.) 105 Atl. 705. 

This same decision, as reported in 103 Atl. 957, has already been noted in 
these pages. See (1918) 28 Yale Law Journal, 197, where a fuller statement 
of facts and authorities will be found. In its earlier form, the opinion went on 
the ground that the N. I. L. had not in any way changed the conceded common- 
law rule that a payee might be a holder in due course. The provisions of sec. 
30, enumerating ways of negotiation, were held not to exclude by omission a 
negotiation to the payee. This is sense. But the new opinion is decidedly 
buttressed by a reference to sec. 64, which provides for liability to the payee 
of an endorser before delivery. While this does not expressly cover the case 
of a maker who negotiates a note to the payee through an agent, it is sufficiently 
at variance with the expressio unius interpretation of sec. 30 to strongly indi- 
cate, at least, what the weight of what little authority there is, has decided : 
that the codifiers did not intentionally draw that section in violation of common 
law, sense and custom. 

Corporations — Distribution of Dividends — Arbitrary Withholding on the 
Part of Directors. — The defendant corporation had a capital of 2 million; its 
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yearly profits amounted to 60 million; the extensions proposed to 24 million; 
and the cash in hand and municipal bonds to 54 million. Action was brought 
to compel the declaration of an extra dividend. Held, that a decree ordering 
the defendant to distribute 19 million was proper. Dodge et al. v. The Ford 
Motor Co. et al. (1919, Mich.) 170 N. W. 668. 

Although it is for the board of directors, and not for the stockholders, to 
decide whether dividends shall be declared, the directors may not arbitrarily 
refuse to divide profits. Whether there has been such an arbitrary refusal as 
calls for interference by equity is a question of fact, in the determination of 
which the amount of profits, of capital stock, and the nature of the business 
should be primarily considered. Stevens v. United States Steel Corp. (1905, 
Ch.) 68 N. J. Eq. 373, 59 Atl. 905 (profits 66 million, capital stock 1 billion; 
withholding not arbitrary) ; Raynolds v. Diamond Paper Mills Co. (1905, Ch.) 
69 N. J. Eq. 290, 60 Atl. 941 (assets of corporation doubled; but the business 
required constant expansion). Under the facts of the principal case, the deci- 
sion reached seems clearly right. It is to be commended as a protection of 
minority holders against the arbitrary acts of a numerically small majority. 

Evidence — Dying Declarations — "Shot Without Provocation" not an 
Opinion. — In a prosecution for homicide, the state offered in evidence a dying 
declaration in writing signed by the deceased, that he was "shot without provo- 
cation." Held, that the declaration was admissible as a statement of fact. 
State v. McNair (1918, Utah) 178 Pac. 48. 

Dying declarations, if admitted at all, should be admitted irrespective of the 
form in which they are made. The "opinion" rule should not be applied to 
exclude such a declaration when it is impossible to have the declarant present 
the facts in any other form. 2 Wigmore, Evidence, 1447. The principal case 
is believed sound as the declaration is predominantly a concise statement of 
facts — what the deceased did not do. To exclude it as an opinion would 
render valuable evidence inadmissible merely because of the words in which 
it came, by pure chance, to be expressed ; a dying layman does not and cannot 
pick his phrases with reference to rules over which even lawyers fight. See 
(1918) 27 Yale Law Journal, 700; cf. (1917) 26 ibid. 505. 

Evidence — Pedigree — Relationship — Community-Refutation. — In an action 
to recover land, the sole question was whether the plaintiff was the brother of 
a decedent. The defendant, in refutation of this relationship, offered in evi- 
dence the general reputation in the community thereon. Held, that such repu- 
tation was inadmissible. Ashe v. Pettiford (1919, N. C.) 98 S. E. 304. 

Community-reputation, though admissible to establish marriage, is not 
admitted to establish blood relationship. Elder, v. The State (1899) 123 Ala. 
35, 26 So. 213; Lamar v. Allen (1899) 108 Ga. 158, 33 S. E. 958; Vowles v. 
Young (1806, Eng. Ch.) 13 Ves. Jr. 140. The rule has been criticized, in cases 
where more direct methods of proof are unavailable. 2 Wigmore, Evidence, 
1953. And a few states admit the evidence, either by statute or at common 
law. State v. McDonald (1910) 55 Ore. 419, 106 Pac. 444; Carter v. Mont- 
gomery (1875) 2 Tenn. Ch. 227; Ewetl v. The State (1834, Tenn.) 6 Yerg. 364. 

Interstate Commerce — Federal Employers' Liability Act — Workmen's 
Compensation. — The decedent was employed by the railroad company as a 
laborer. While shoveling snow from the tracks, which were used for both 
interstate and intrastate transportation, he was struck by a passing train and 
later died from the injuries. His widow received an award under the New 
York Workmen's Compensation Act. Held, that the award must be set aside, 
as the employer was engaged in interstate commerce and the case was governed 



